
~ 11/22/2000 15:01 

~ 
781-652-80990 DOUGLAS J LUCKERMAN PAGE 01 

5: - tJ~ 

IF AX 

1"0: 

Phone 
fax 

ICC: 

I REMARKS: 

Ms. Mindy Lubber 
Region I 
USEPA 
Attn: Jodie 

617 918-1029 

--·---
~ Urgent 0 .f<or your review 

I Date 11/2212000 

Number of pages including 
cover sheet 12 

FROM: Douglas J. Luckerman, Esq. 
.20 Outlook Drive 
Lexington, JIA 02421 

Bmail 

Phone 
Fax 

Dluckermanlaw 
@aol.com 
781 861-6535 
781 652-8099 

0 Reply A.5AP 0 Please Comment 

URGENT!!! Plea&e see attached copy of Fax !>ent to JeffKeohane this afternoon. 



11/22/2000 15:01 

jFAX 

TO: 

Pl1one 
Fax.Phone 

ICC: 

781-552-80990 

Mr. Jeff Keohane 
E'PA OGC 

202564-5548 
202-5541 

DOUGLA~ J LUCK~~M~N 

I Date 111222000 

ber of pages including 
r sheet 11 

FROM: 

Elllllil 

Phone 
Fax 

---
Douglas J. Luckerman, Esq. 
20 Outlook Drive 
Lexingto~p MA 01421 

Dluckermanlaw 
@aol.com 
781 861-6535 
781 652~8099 ----- ------------

I REMARKS: ~ Urgent 0 For your review 0 Reply ASAP 0 Please Comment 

Jeff, Please note that 30 .MRS A 6206~A was passed by the Maine legislatu.re in 1982, two years after the passage of the fed..""1'8..1 

Settlement Act. 6206-A purports to deny the Maliseet civil and crimioai jurisdiction over their lands. However, this 

amendment to the State implementing Act was done without the execUted agreement of the Tribe as required by 1725 (e)(2) 

and without the ratification of Congress. It tberefol"e never went into effect and cannot be used as a basU to make the NPDES 

deremliuation. 

Significantly, this 1982 State Act without a doubt, proves tho point the Tribe has been trying to nvt.ke; ·that the both the 1980 

state and federal Acts left the Maliseet' s criminal and civil jwisdiction oompletely intact. The State obviously agreed or 

would not have botJ.ieled to come back in 1982 to remove that jurisdic~.iorall Fwthe1100re, you should remember that llte 

SUite Act is predicated on tbe fact that the Maliseet's would NOT get federal recognition, s-l the stat~ did nut cngaBe in the 

same negOliation as it had with the Penobscot and Pas..4;8Jii.iquoddy regat"d.ing the curtw1ment of j\l.risdiction. A Si.tnDle review 

of the Senate ~.ring will bear this out. Please look at page 168 of the Senate Sel~ Comm. report July l and2, 1980. 

Moreover, the testimony oflhe Maine Attorney General that same day was that, without the compromise reached between tlte 

State, Penobscot and Passamaquoddy, the state would have No civil or criminal jurisdictiCJn over their lands See page 170 id. 

Thus, without an agreement with the Maliseet, the State, at best has only oon.current jurismcti<m, but not sufficien1 

jurisdictilln to regulate the Tribe or its lands. 

Moreover, the 1986 State legislation I also provided also is aimed a! amending '!he State Imp.lementing Act, however, it 

shows that th~ Maine legislature was keenly aware of that fact that thcv needed bctli t.~e M?J:,seei' s approval •rnd mt:ifiC~~.t.ion 

by Congress, "to amend the 1980 Settlement Act. They just fai!-od to m~ ~ crlteria''i'n'-1"982 when they au.empted to 

wlilaternlly t!.eprive the Maliseet of their Sovereignty and jurisdiction. 

Doog Luck£.<'1Jlall 

PS I also suggest that you takt: a look at th.e last provison of the original Stare implementing Act. It l'itatell that t.he Act will 

not be effective if Congress modifcs the A~. Congn:&"' m.~flro the Ar.t. Far one, it changed the. d.efinfjan of the To"bes from 

"being in ex&sib.ece in 1789" to "aboriginal tntil.iy" i.t futhennore ir.ltered tb.e stanm of the Ma.liseet by proh'liding t.ru; 

Malisel.-"t with fareral recognition. As you may 1'tCilll, state aca. w~.u paS&ed p:dor to tbe Fe®ral ac.1. Vi/h~u Congress paset~ 

the fct!cral act and included se...'"'tions that oven;de tl~ state act i.e. definitions, Cungresa etrect.ively modified the ~1-fJ~ a~ 

(1'135 !;ays that if there is a diSI!gfooment between !>1ate and ff!deml act, federal act!i n·1les) There <V-i: other changes as wdl. 

Smuethi:ng to (Xln®r. 
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STATf Of' MAINE 

APR 13 '82 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-TWO 

S.P. 931 - L.O. 2076 

AN A.CT tl) Am~nd the Maine l!'!~ple:ment.irsg 

·Act with Respect to the Houlton Band 
of Math;eet h'ldi.»ns. 

Be it ~mi'cted by the People of the State of Maina as follows: 

Sec. 1. 30 MRSA §S203, sub-§2-A ia. enacted to read: 

2-A. Houlton Band Trust Land. "Houlton Band Tru5t 
Land' meant land or natural .resources acquired by the secre..: 
tary in trust for the Houlton Billnd of Maliseet lndian!t in 
compliance with the tern•:t...£L thij& Act end !.~.-t!1!1!!e lndi.an 
Claims Settlement Act of. 1980, . United States Public .1.~Y! 
96-4201 . w!tt"L!ftoney..!..l_~_thf!:_~.J..qin~..tQQQ. cong_r-enion'i 
appropriation and interest ther-eon ~eosit~ ~n ~Land Ac
guisition Fund establ~shed f~"i the . Houlto..!L Band of Ma!ise_!l! 
Indians punuant to Unitgd States: Public law 96-42Qt__!.eetion 
5, Unite<t State$ ~~..!.< Tltle 25t ~tk.)[' H2!L._ or wi!~ • .P.roT: 
ceeds from a ·taking of Houltof!._ Band_ Trust ~nd ~o· P..Ybli£ 
uses pursuant. to ..!h!- la\1.!! of : __ !_~is_.2_9te or t ·e_ .. ~.ruiG!g. 
States. 

Sac. 2. 30 MRSA §6205~A i' enacted to read: 

§6205-A. Acquisition of H<?u!ton Band T~ust land 

1. Aperoval. The State. of Maine approves the &cqui1>i
tion, by the s~cnhry._9f IJouJton ~and T1·ust Land _wi~hin 

. the State of Maine pt·ovided a,$ fC,IIows. ·. 
I . 

A. No land or natural r~sou,-ces acquired by the secre
tary may have the status of Houlton Band Trust Land, or 
be deemed to be land o,r. natural resources held in trust 
~ the United States. _until the secretary files with 

1 ,-,uL... u-' 

II 
vt 1~11 C:l"'( 

675 

eueua vw 
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{the Main!! S~tary __ ~~tate _ _!!,__c_:ert~..fie_2 ___ .f~PY of lht! 

deed, contr-act or other in:itrument of cooveyanc~. 

setting forth the l~_sati~~an«r-bO"u~iet-of the iar.ci 
~iiitiJr~ res;ol!!..g:s so ac._guired. Filing by m~il shall 
be complete UPOn m~J!i.."!S.:_ 

B. No IOlnd or r.atu_;:al resourc~ts_ may be acquired by the 

~cretary for the Hol~lton -~nd of MaJ,!_s.eet lndi~_!!~ 

until the secc·eta_!Y_~fi!_~E ·with_~ Secretary ~ 

. lli~-:~,L:.srer~ifu~~.££P.Y__?l... the .l!1!!_r~nt creati~ the 
trus;t described in section 6208--A, together with · :a 

letter · $b_!~ that-!-1~ i'llotds __ ~ot i~!,L_than _SlOO,OOO in 

.ll trust acc.ount for- ~n~ eaymen! of Hoult~n · Sand of 
·.: ~~lil.eet~:Jndia~ cbiigatiOJ:!L_and ~.£~..e.¥_...2f the_ claim 

filinR__P-rOC~!!.f~S h!_Ju~~ !~-~ted:_ 

C. No land or niltu:-a~ol t't!!Siources located within any 
city,.· .:towri:,'.: viUa.~~-e'~;ntiJ!!_O~~ acqyire_d bY-: 
the~!Cretaty for _ _!ho._tloulton. ea_f!d cf Ma!iseet lnd,an~ 

. with~~ ·.JJ~~.rovaL_--Ef__ the _j_e;9lslative bod'i_ of the 

~ytn_,_ .!1!!!9.! .. 2.LP..l~!-ati~ 

.. !:.._Iakinss for public use~- Houlton Band Trust Land 
m!Y . be ztak'en -fa_eubl~~-!:'ses ,.J!!_~ccordance with· the -laws of 
the State of· Maine to the samr;: WP:IA ~.B$ ti'Jrivatehc;owned, 
land:..J The· P.roceeds from· imy such' ·ta ing sha I be· dee2sited 
-1~=4he~nd-'Acgulsitiol\- .fund_ The United States shall be i1! 
neeeua . . a · · ·to an . OJuch.· ndemn;atio.J' 2.roceeding. After 
exhcu.isting e .state a_mi.n•strative remeales, the United 
States· <$half -h~~-" ·!b~ r~ve any ac~!!
commenCed qn the courh. of thiii State to~ a United .;: States 
eou rt of ~.J?e'Go~lurfsd!_ctiO~.:. · · --- · 

· 3. · Rostr-ai~r· .. on e1lienation. 
Band T r"tJ&t ~lan . sh~ff-~void ab 
valfdity·fi.tfiw~·"!9YT~~~t._--

AnY.N tr~nsfer of Houi!!J.!l 
i1,itio a"d without ~~ 

~i]aking.~---fo_!:~btti.:_~~.!~ .. ~ rs~-~t to .,Jt:e: haws of 
this..:_State; . . 1 . • 

a. Taldngs for £.I:!~ lie., uses: p.u r_s:.,ilant !!L.,. the laws of the 
United S~at.fts; . · 

C. · Tnnsfo.rs of individual u'!>e aui~ments 
member · of the -t·f3ulton Band ():r-Meliseet 
another'liii1crm~r:--,· --------·--··-------

1---- . 

fa-om on~e1 
Indians- t~ 

D .. · Transfers authorized by_ United States . Public Law 
96-420,.. Sectio!C'·~si.t3L United ~tates_~ode, Title 25, 

' .. 2-960 

,-,..., •.•• u_ w., 
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Section 1724(g)(3); and 

E. Transfers made pursuant to a special act of Con
gress. 

If the fee to the Houlton Band Trust Fund Land is lawfully 

transferred to any person or entity, the land so transferred 

shall cease to have the status of Houlton Band Trust Land. 

Sec. 3. 30 MRSA §6206-A is enacted to read: 

§6206-A. Powers of the Houlton Band of Maliseet Indians 

The Houlton Band of Maliseet Indians shall not exercise 

nor enjoy the powers. privileges and immunities of a munici-

alit nor e)(ercise civil or criminal "urisdiction within 

their ands prior to the enactment of additional legislation 

specificalty authorizing the exercise of those governmental 

powers. 

Sac .• 4. 30 MRSA §6208, sub-§2, as enacted by PL 1979, 

c. 732, §§1 and 31. is amended by adding after the first 

sentence a new sentence to read: 

See. 5. 30 MRSA §6208, sub-§2, as enacted by PL 1979, 

c. 732, §§1 and 31, is amended by adding at the end a new 

sentence to read: 

The Houlton Band of Maliseet Indians shall not· be deemed to 

own or use any proper!)" for governmental purposes. 

Sec. 6. 30 MRSA §6208, sub-§3, as enacted by Pl 1979, 

c. 732, §§1 and 31, is amended by adding at the end a new 

sentence to read: 

The Houlton Band of Maliseet Indians shall not be deemed to 

be . a governmental entity or to have the powers of a munici * 

SQC. 7. 30 MRSA §6208-A is enacted to read: 

§6208-A. Houlton Band Tax Fund 

3-960 

PAGE 02 
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1. Fund. The satisfaction of obligations, described 
in section 6208, owed to a governmental entity by the 
Houlton Band of Maliseet Indians shall be assured by a trust 
fund to be known as the Houlton Band Tax Fund. The secre
tary sha11 administer the fund in accordance with reasonable 
and prudent trust management standards. The initial prin
cipal of the fund shall be not less than $100.000. The 
principal shall be formed with moneys transferred from the 

,-. Land Acguisition Fund established for the Houlton Band ·of 
Maliseet Indians pursuant to United States Public .Law 
96-420, Section 5, United States Code, Title 25, Section 
1724. Any interest earned by the Houlton Band Tax Fund 
shall be added to the principal as it accr.ues and that 
interest shall be exempt from taxation. The secretary shall 
maintain a . permanent reserve of S25,000 at all times and 
that reserve shall not be made available for the payment of 
claims. The interest earned by the reserved funds shall 
also be added to the principal available for the payment of 
obligations. 

3. Distributions. If the unencumbered 
avail• le or the e!)'ment of claims exceeds t e sum of 
SlOO,OOO, the secret•ry shall, except for good cause shown, 
provide for the transfer of such excess principal to the 
Houlton Band of Mallseet Indians. The-seeretary .. shall give 
30 days' written notice to the Commissioner of Finance and 
Administration of a p(!ttsed transfer of excess principal to 
the Houlton Band o Maliseet I ndhms. Any distribution of 
excess principal to ttie Houlton Band of Maliseet I ndicms 
shall be exempt from taxation. 

4. Other remedies. The existence of the Houlton Band 
Tax Fund as a source for the payment of Houlton Band of 

4-960 

PAGE 01 



11/22/2000 15:05 781-552-80990 DOUGLAS J LUCKERMAN .. 

."'~I 

~liseet Indians'. obligations---~~ not abrogate any other 

rpmed)! ,iYiilablQ to .a ~gver;yn~ntal an~tl far the collection 
o taxest payments 1n 1eu o taxes C!n ees, to!!!.ther wlth 
~interest or penalty thereon. 

Sec. 8. Effective date. This Act shall be effective 
only upon enactment of legislation by the United States: 

l. Ratifying and approving this Act without cnodifi
c3tion; 

2. Amending United State::; Public Law 96-420, Section 6 
(e), United States Code, Title 25, Section 1725 (e) to pro· 
vide the consent of the United States for amendments to the 
Maine Implementing Act, with respect to the Houlton Band of 
Maliseet Indians, provided that ~uch amendment of the Maine 
Implementing Act is made with the agreement of the Houlton 
Band of Maliseet indians; and 

3. Am~mding United States Public Law 96-420, Section 
5(d), United States Code, Titlft 25, Section 1724(d). in 
order to provide· the consent of the United States to the 
transfer ·of fund~ from the Lartd Acquisition Fund est~blished 
for the Houlton B~nd of M.aliseet Indians to the Houlton Biind 
Tail Fund described in this Act and al~o to provide for a 
reversionaq' interest of the Penobicot Nation and the 
Passamaquoddy Tribe in the funds so transferred in the event 
the Houlton Band of M:aliseet Indians sthou'd terminate its 
interest in the Houlton Band Trust Fund. 

tn no event shall this Act become effective until 90 
days after the adjournrnen.t of the legislature, as re-quired 
by the Constitutinn nf Maine, Article IV, Part 3, ~ect~on 

16. . 

5-960 
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In House of Representatives,·······----······ 1962 

Read twice and passed to be enacted. 

!' .... 

.. -- ......... - ..... - .. --.- ........... -.---.-- ... Speaker 

In Senate, ............................................ 1982 

Read twice and passed to be enacted. 

................. - ............. - ................... - ....... . President 

Approved ......................•............. 1982 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . Governor 

6-960 
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STATE OE' MAINE 

IN THE ¥EAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-SIX 

H.P. 1418 - L.D. 2007 

N'PR()VEQ 

APR 14'86 

ft GOVERNOR 

AN ACT to Amend the Maine Xmplementinq Act 
with Respect to the Houlton Band of 

Maliseet Indians. 

Be it enaeted by the People of the State of Maine as 
follows: 

Sec. l. 3 MRSA §602, &$enacted by PL 1983, c. 
4971 §1. ib amended to read: 

Th& ~overnor and council of the Penobscot Nation, 
cuul the J'oint Tribal Council of the Passamac;r.Joddy 
Tribe and the council of the Houl-con :Sand of Malilieet 
.!ndifY1_! shall •ach desiqnate, by name and title, the 
officerauthorized to execute the certificate o! ap
prova.l of leqielat:.ion required by secticn 601. The 
desiqnation shall be in \IT.itinq ana filed with the 
Secretary .of State no J.a~er than the first Wednesday 
in· January 1n the First Reqular Scuusion of the Legis
lature,_ except tha-c the d,!,!.ignation for the Houlton 
Band. of Maliaeet Indians ~nust be filed with the Sec-

.: -_;:;_ret.ary.~ o£, State -~ -liter than 4S days alt'e"r adjourn-: 
ment of· the' ·se-cond· Rt!gular Session of 1:he 112th 
Legislature. The Secreta~y of S~a~e ahall for~hwi'Ch 

transmit ·c:ertified copietl5 of ~aeh designation to the 
·- Secretary 'of' 'the Senate and the ClEH"k of the House of 

Representatives. The deaiqnation shall remain in ef
fect until the governol" and councll of the Fenoosco~ 

Nation ~~L the Joint Tribal Council of the 
Passamaquoddy Tribe Of the council of :the Houlton 
=B~a:.::.n~d~o::..f;;:;.....~M;,;;a;.::l;..::i::.;s;:;..e::..e::..t~-=I..:.;n;.;:d:.:i~a=J,l! make a new da s i qnat i. on . 

1-1020 

CHAPTER 
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PUDUC LAW 



11/22/2000 14:53 

Sec. 
1981, c. 
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2. 30 MRSA §6208, sub-12, as amended by PL 
675, §§4 and 5, is further amended to read: 

2. Prqperty taxes. The Passamaquoddy Tribe and 
the Penobscot Nation J5hall make payments in lieu of 
taxes on all real and personal property within their 
1·espective Indian terri tory in an amo!-lnt equal to 
that which would otherwise be imposed by a county, a 
district, the State, or other taxinq authority on 
such real and personal property provided, however, 
that any real or personal property witilin Indian ter
ritory used ~y either tribe or nation predominantly 
for qovernmental purposes shall be exempt from taxa
tion to the same extent that such real or personal 
property owned by a municipality is exempt under the 
laws of the State. The Houlton Band of Maliaeet Indi
ans shall make p~yments in lieu of taxes on Houlton 
Band Trust Land in an amount equal to tha~ which 
would otherwise be imposed by a municipality, county, 
district, the State.or other taxin9 au~ority on that 
land or natural resource. Any other real or personal 
property owned by or held in trust for any I~dian,. 
Indian Nation or tribe or band of Indians and not 
within Indian territory, shall be subject to levy and 
collection of real and personal property taxes by any 
and all taxinq authorities, . including but without 
limitation municipalities·, except that such real and 
personal property owned by or held for the benefit of 
and used by the Passamaquoddy Tribe or the Penobaeot 
Nation predominantly for qovernmental purposes shall 
be exempt·from property taxation to the. same e~tent 
that such real and personal property owned by a.au
nicipality is exempt under the law& of the State. 
~ke He~i~oa Saa~ ef Haiieee~ ladiaae eftaii ae- ~e 
~eeme~ •• ewft e• ¥ee. a~y p~epe~•Y fe~ 9eve~Bae~tal 
P"~J!IfHsee~ 

Sec. 3. 30 MRSA 16208, sub-13, as amended by PL 
1981, c. 675, §6, is further amended to read: 

3. Other taxes. The Passamaquoddy- ·Tribe. the 
Penobscot Nation, the members thereof, .. and any other 
Indian, Indian Nation, or ~ribe or band of Indians 
shall be liable for payment of all other taxes and 
fees to the same extent as any other person or enti·ty 
in the State. For purposes of this section either 
tribe or nation, when acting in its busine55 capacity 

2-1020 
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1 in t.~\e law m\lst be made to ach;i.eva that result. 

2 Jn eummary, all 3 cont1nqencies mu5t be met be· 

3 t'ot"0 this Act becomaar e£feetive: 

4 1. The i!nit.ed Stmtse ratifies Maine P·ubUc r..aw 

5 ~981, chapter 675, 

6 2. The Un1 ted Stoteo :U.*r.d• the Mdne Impl9me:nt.--

7 ·· in(l Ac:t to cSXtend t1nit8d Statos oonaetat to.· a.mend1nq 

6 the Maine Impl&~t~entinq At;t with l.~ospect to ·t:he 

9 Boulton aand of M&Jieetit i.nd!ana, ~nd ' 

lO 3. The Moulton Band ot Ma1iee~t lnd1~n• ~pprove 

11 the cblllnWf:l,. in writ!nq to the Sec~:et&.ry of State 

12 w1th1n 60 dey~ of enactm•nt ot this Act. 

13 Theate •ee-c3onr. u·e 3.dded to eomply with Joint 

14 aule 36-A. 

15 
· 67SS031086 

n(:ported by the- Commi ttoe on Lego.l Af'feirs 

Popz:rJducod ~n.d dillltr!.but<:tl undor th(! directior. of the Clerk of t.h~ 

·Houso 
.l/21/66 (!!'iH~lq ~'l"). u--~o'l) 
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